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IN THE DISTKICT COURT OF McKINLEY COUNTY -
STATE OF NEW MEXICO

SANTA FE PACIFIC RAILROAD COMPANY,
a corporation,

Plaintiff,

v. ' | No. 8287

DUANE BERRYHILL and NELDA BERRYHILL,
his wifs, et al.,

Defendants.

It is stipulated and agreed by and between the Santa
Fe Pacific Railroad Compaﬁy, plaintiff in the above-entitled
cause, hereinafter called Santa Fe Paéific, and Duane Berryhill
and Nelda Berryhill, hia wife, Volten S. Tietjen and Theressa
Tietjsn, his wife, Adrian Berryhill, also known as Wallace Adrian
Berryhill, and Gladdus Tiet jen Berryhill, his wife, Jeff Tiet jen,
also known as 2hom¢a Jefferson Tietjen, and Edna Tietjen, his
wife, defendants in the above-entitled cause, hereinafter called
Berryhill Defendants, and Josephine Maude Elkina, individually
and as the duly appointed, qualified and asting Guardian of the
Estates of Jack Les Elkins, Keith Lowell Elkins, Lynn Embert
Elkins, David Phil Elkins and Frederick Vernon Elkins, defend-

" ants in the ahove-entitled cause, hereinafter called Elkins

Defendants, aa followa:

1. That the property involved in this suit conaists
cf the following:

Tract (1): '
' geotions 1, 3, 5, 7, 9, 11, 13, 18, 17, 19, 21, 23,
28, 27, 29, 31, 33, and 35, Township 13 North, Range 10
West, New Mexico Principal Meridian, McKinley County,
New Mexico, containing approximately 11,332 acres.
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Tract (2):
Lot 3, 4 and S&NW} section 3, section 5, all

that part section 7 lying north and east of the

right of way of The Atchison, Topeka and Santa Fe
Railway Company, section 9, Sw section 13, section

15, all that part section 17 lying north and east

of the right of way of The Atchison, Topeka and Santa

Fe Rallway Company, all that part section 21 lying

north and east of the right of way of The Atchison,
Topeka and Santa Fe Rallway Company, sections 22 and

23, SE} and W% section 24, sections 25 and 26, all that
part section 27 lying north and east of the right of

way of The Atchlison, Topeka and Santa Fe Rallway Company,
all that part Ef section 34 lying north and east of the
right of way of The Atchison, Topeka and Santa Fe Rail-
way Company, and section 35, Township 13 North, Range 1l
West, New Mexico Principal Meridian, McKinlesy County,
New Mexico, contalning approximately 7,579.19 acres,

Tract (3):

All that part section 35 lying north and eaat of
the right of way of The Atchison, Topska and Santa Fe
Railway Compeny, Townshlip l4 North, Range 13 West, lew
Mexico Principal Meridian, McKinley County, New Mexico,
containing approximately 531.25 acras,

Tract $4!;

. Sections 13, 13 and 23, Township 11 North, Range
10 Wast, New Mexico Principal Meridian, Valsncla County,
New Mexico, containing approximately 1,920 acres.

Tract (1) of the above-described property ;gﬁ&grx}n-

after referred to as Berrynill Land,and Tracts (2), (3) and (4)

e i

of the above-described property arehereinafter referred to as

Elkina Land.
. 2, The Berryhill Defendants, jolntly and severally,
represent and warrant that they have acquired, by mesne
conveyances, all the right, title, interest and estate in and
to the.Beéfyhill Iand conveyed to W. A. Beéryhill by Santa Fe
Pacific by its deed dated January 18, 1948, and are now the
owners of the Berryhill Land, subject to the fclldﬁinge
(1)'Right, title and intersst of Santa Fe Pacific
under and pursuant to its mineral reservation herein-

alfter set forth.

(2) Any easements or licenses of record.

‘ (3) Rights of the public in and to any public
roads or highways.

(4) The following three mortgages to Mutual Life
Insurance Company of New York, a New York corporatioen,
covering property in McKinley County, New Mexico:
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(a) A mortgage dated March 8, 1948, securing a loun
in tha principal amount of $17,000, covering Ssctions 19,
23, 25, 33, 35, and the E# .of the E¥ of Section 27, Town-
ship 13 North, Rangs 10 West, New Msxico Principal
Meridien, and other property, and recorded in McKinley
County, April 2, 1948, in Boock'1l3 of Mortgages at Pags 97.

(b) A mortgage dated November 10, 1948, securing s
loan in the principal amount of $24,000 covering Sections
19, 23, 25, 33, 35, and the Ef of the E& of Section 27,
Townshlp 13 North, Range 10 West, New Mexico Principal
Meridian, and other property, and recorded in McKinley
Count{, December 5, 1949, in Book 14 of Mortgages sat
Page 10.

(¢) A mortgage datsd March 27, 1948, securing a loan
in the principal amount of {14,000 covaring Sections 1,
3, 5, 9, 11, 13, 17, 21, 29, W& and Wi of the Ef of Section
15, and W} and W¥ of the Ef of Section 27, Township 13
North, Range 10 West, New Mexico Principal Meridian, and
recorded in McKinley County, April 18, 1948, in Book 13
of Mortgsges at Page 310. .

(5) A mortgage or deed of truast dated June 21, 1948,
to W. S. Horne, Trustee for Great Southern Life Insurance
Company, Beneficlary, securing a loan in thes principal
amount of $35,000 covering Sections 7, 31, and EX of the
E3 of Section 13, Township 13 North, Range 10 West, New
Mexico Principal Meridian, and othav property, and
recorded in McKinley County, July 13, 1948, in Book 13
of Mortgages at Page 349. ;o

3. Ths Elkins Defendants, jointly and severally,
rapreseﬁt and warrant that they have acquired and own all the
right, title, 1nc;rest and estate in and to (a) Tracts (2) and
(3) of the Elkins Land, which were conveyed by Santa Fe Paciflic
to Tom L. Elkins by its deed dated January 2, 1946, and (b) Tract
(4) of the Elkins Land, which' together with other land ?ﬁléf?:&,
veyed by Santa Fe Pacific to the Heirs of Tom L. Elkins/by deed
dated March 21, 1950, and that they are ndtw the owners of the
Elkins Land, subject to the following;

(1) Right, title and interest of Santa Fe Pacific
under and purauant to its mineral reservation herein-
after set forth. .

(2) Any easements or licenses of record.

(3) Rights of the public in and to any public
roads or highways.

(4) A mortgage dated September 12, 1949, to Kansas
City Life Insurance Company, a Missourl corporation,
securing a loan in the principal amount of $65,000 cover-
ing Tracts (2) and (3) of the Elkins Land and recorded in
MoKinley County, October 21, 1949,” in Book 13 of Mortgages
at Page 623. 3 : :
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4. In each of sald three deads Santa Fs Pacific was
referred to as Grantor. 1IN the desd dated January 16, 1948,
. A. Berryhill was reforfed to as Grantee, in the deed dated
January 2, 1948, 'Tom L. Elkins was rererred-to as Grantee,. and
in the deed dated March 21, 1950, the Heira of Tom L. Elkins, Deceazed,
were referred to as Grantee. Each of gald thiee deeds contains a
mineral reservation reading as followa;

"Grantor expressly reserves and excepts all oil,
gas, coal and minerals whatsocever, already found or
which may hereafter be found, upon or under said lands,
with the right to prospeot for, mine and remove the
same, and to use so much of the surface of said lands
as shall be necessary and convenient for shafts, wells,
tanks, pipe lines, rights of way, rallroad tracks,

. 8storage purposes, and other and different structures
and purposes necessary and convenient for the digging,
drilling and working of any rines or wells which may
be operated on said lands. Grantor, or its ‘successors
or assigns, will pay to Grantee, or the legal rerpre-
"asntatives, heirs, successors or assigns of Grantee,

a fixed price per acres for the suface of all lands
appropriated under this exception and reservation,
which price shall bs equal to the average price per
acre paid for all the lands above described, together
with the fair valus of the buildings and permanent
improvements, if any, on the land the surface of which
13 so appropriated. If the parties cannot agree upon
such fair value 1t shall be fixed by three appralsers,
of whom each party shall appoint one and the two so
appointed shall appoint the third.,"

5. Pursuant to a contract with the Atomlc Energy Comm-
133105, Anaconda Copper Mining Company, hereinafter referred-to as
Anaconda, 1s engaged in the construction of a plant and facilities
in the vicinity of Grants, New Mexico, hereinafter referred to as
Anaconda.Plant, for the treatment of uranium-bearing ores for the
recovery ot.ﬁranium oxide (U3°a)' or other oxides of uranium,
owned by Anaconda or purchased from others, and SanFa Fe Paciflc
has agreed to enter intoc a contract with Anaconda covering the
mlni.rig and delivery of uranium-bearing ores owned by Santa Fe
Pacific in the vicinity of Grants, New Mexico, that contalns not

less than 0,.10% of U;0, and are amenable to treatment at sald

8
plant, and the sale thereof to Anaconda at prices fixed by the
Atomic Energy Commisaion whenever the controveray involved in this

sult ﬁith respect to the ownershlp of uranium-bearing ore which
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M4y be found upon or under the Berryhil)l and Elcins Landas i
¢isposed of, ~nd, therefore, sSanta Fe Facific is desirous of
settling such controversy promptlf in order that it may procsed
with the necessary ar.angements for mining, delivering and sell-
ing to JAnaconda snid uranium-bearing ore.

6. The Berryhill Defendanta And the Zlkina Defend~nts

will promptly enter into & trust agreement with The International

S m e | 04 ¢ —.

Truat Company, uenver Coloraco, hereinrrter referred to as

—.----— o ——

Trustee, unner whlch tne Trustee will receive the amounta herein-

..... -

artep provided to_ be paid by Santa re Facific and will hold and

dispose of the esrme as direotea by said Defendants and will furnish

S 1., SAmEPS G e g WAGS e . .y = AW =

to Spnta Fe Tacific an executed copy of such trust nsreement

- -~
van =

*-"'--'"””7 "Santa Fe raciric agreeg to pay to the rrustee the

sum of Ninety thousand and no/loo (§50,000.00) Dollars, con-

-

currenbly with the entry .of..the Judgment and decree hereinatter

4
provided for, and thereafter three percent (3%) of the amounte &

——— e —

pald Qg_ﬁﬁpta Fe Facifie by Anaconda, or any other licensee ol the
Atomic inergy Commission, or by said Commigsion iveelf, or by any
other purchaser, for uranium-bearing ore mined rroﬁgthe Berryhill
~and Elkins Lands by Santa Fe Tacific,

In‘the event Santa Fe Facific leases or convays'to
any third party or parties any of its uranium-bearing ore mining
rights in the Berryhill and Elkians Lands, the leaa& or conveyance
shall be.made subjeoct to the foregoing provisions of this para-
graph anu the 3% payments shall be computed upon the gross price
paid to Aany lessee or grantee by any purchaser of the uranium-
bearing ore.mlned and sold by any such lessee or grantes,

Said proroged contract between Santa Fe lacific and
Anaconda nlso providés 8~nta Fe Paoirié may, At its option and
at 1ts own expenae,'without charge by Anaconda, remove from the
tallings produced at the Anaconda Plant & quantity thereof
equivalent to the amount'of tallings attributable to the tonnage
of uznﬁlum-beArlng ore delivered to nnaqonda by banta Fe lracific.

“‘nether. such tailings will be of any comhercial value is not now
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known, but 1f Santa Fe Facific sells any portion there-
of, 1t shall pay to the Trustee three percent (3%) of
the amount received by Santa Fe Pacific for the tailings
in place in the dump, and if Santa Fe Facific performs
or causeg to be performed any work in connection with
the removal of the tailinge from the dump and/or loading
them in trucks or railroad cara, or in transporting them
by truck to anothar point, the cost of performing such
work shall be deducted from the price received by 8anta
Fe Pacific for such taillings in determining the amount
received by Senta Fe Pacific for such tailings..

It is agresed, however, that Santa ¥e Faciflc, -
or any company affiliated therewith, may itself use any
of such tnilihgs in its or their operations without
making any payment to the Trustee with respect to any
tailings so used, '

No percentage payment shall be made with reg-
pect to amounts received by Santa Fe Pacific (1) for
tallings attributable to uranium-bearing ore produced
from 1aqu other than the Berryhill and Elkins Lands,
or (2) for desvelopment or exploration work, or for
haulage, such as those referred to in Faragraph (3),
entltﬁed "Allowancea", of Section 60,5& of Domestio
Uranium Frogram Circular 5, Revised, effective ilarch L
1951, issued by the Atomioc Znergy Commiseion, or (3)
as a bonus for initial production of uranium-bsaring ores
from new mines, such as that referred to in Domesatic
irozram Circular 6 dated June 27, 1951, lssued by the
Atomic ECnergy Commission, and any such amounts received

by Santa Fs Facific shall be excluded from the amounta

on which the 3% paymenta provided for by this Paragraph

7 are computed,
8., As between Santa Fe Pacific and the
. ¢
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8erryhill and Elkins Defendants, Santa Fe Facific shall
be the sole judge as to the extent, method and character
of exploration, development‘or éining work upon or under
the Berryhill and Elkins Lands, and the only interest of
the Berryhill and Elking Defendante and the ¢nly obli-
gation of Santa Fe Facific with respect to uranium-
bearing ore upon and under the Berryhill and Elkina Lands
18 that, in addition to the 390,000 payment provided for
by Faragraph 7 hereof, thcre sghall éleo be made the 3%
payments provided for by said paragraph 7, if and when
sald ore i1s mined, removed and sold. Such payments shall
constitute full payment for use of or damage to.the
Berryhill and Elkins Lande for roads and for prospecting,
exploration, development and mining work pertaining to
uranium~-bearing ore, and for any improvements damaged
or degtroyed in the performance of any such work; and
Santa Fe Pacific shall be under no obligation to lsvel
off or in any other manner restore the surface so used
or damaged upon abandonment of mining operations per-
taining to uranium-bearing ore or to any other ore or
minsral, As to prospecting, exploratory, development
or mining work pertalning to any ore or mineral, other.
than uranium-bearing ore, the provisions of the mineral
reservation set forth in Paragraph 4 hereof covering
‘ payment of compensation for use of ;and or for damage
to or destruction of 1mprovedents shall apply thereto.

9. Santa Fe Pacific-shall furnish the
Trustee, within thirty (30) days from the date it re-
ceives payment for any uranium-bearing ore taken from

the Berryhill and Elkins Landa, a statement showing se-

parately the total purchase pricé received for such ore

taken from:
(1) Sections ? and 31, and E4E% section 15,

4
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Township 13 Worth, Hange 10 ‘est,
New Mexico Lrincipal iHeridian,
cKinley County, New Mexico.

(2) Sections 23 and 25, E#E4 section 27,
and sections 33 and 35, Township 13
Worth, Range 10 'Jest, New Mexico
Frincipal Meridian, McKinley County,
Ne¥ Mexico, end

(3) All the remaining Berryhill and Zlkins
Lands,

Concurrently with furniehing such statements,
Santa fe Facific shall make the 3% payments to the
Trustee provided for in Paragraph 7 hereof; and Santa

Fe Faclific hereby authorizes all purchasers of uraniunm-

.bearing ore produced from the Berryhill and Elkins Lands,

whose names 21e shown on sald statements, to permit the
Trustee'to verify from their ?ecorda the amount of the
purchnge price shown on such stateﬁenta.

' 10. The Berryhill and Elkins Lefendants
agree to procure instruments satisfactory to counasl
for Santa Fe Facific, executed by the mortgagees and
the Trustee under sald deed of trust referred to in
Feragraphs 2 and 3 hereof, which either (1) will re-
lease completely the portions of the Eerryhill and
Elkins Lands from the sald mortgages and ceed of trust,
or (2) will release any lien created by s2id mortages
or de;d of trust that might be claimed to have attached
to any minerals existing upon or beneath the surface of
the ‘3erryhill and Elkins Lends or to the mining,removal
or sule thefeof by dmnté Fe Paoirlc; its succesaors or
aasign. )

11, This stipulation and agreement ie en-
tered into by Josephine Haude Zlkins, as Guarlian of the

Zstoates of Jack Lee Elkins, Xeith Lowell Elkins, Lynn

imbert Elkins, Lavid I'hil Elkine and #rederick Vernon

" -Zlkine, minors, subject to the Approval of the ilstrict

Court of ndxinley County, New ..exlco, in the guaraianship
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proceedinys there pending as case wno. 7761, and
Josephine lMaude Elkins hereby agrees promptly to pre=-
~ent to sald court a petitién, gatigfactory to counsel
for Santa Fe Paolfie,.for an order approving and
authorizing execution of this atipulation by her, as
guardian of the estates of 8214 minors.

12, Promptly after (1) the instrumsnte pro-
vided for by paragraph 10 hereof are obtained and
filed for record in the county or counties wherein
the portions of the Berryhill and Elkins Lande covered
by the mortgages and deed of trust therein referred to
are situated and copies of such inastruments, duly certi-
fied by the County Clerk, are furnished Santa Fe Facific,
(2) the order of the District Court of MecXinley County,
New Mexioé, rrovided for by paragraph 1l hereof is ob-
tained and a copy thereof, duly certified by the ulerk
of 8ald Court, is furnished Santa Fe Pacific, and (3)
the trust egreement with the Trustes provided for by
paragraph 6 heresof is executed and an executed copy
thereof furnished Santa re Facific, the suit brought
by Santa Fe Facific against the Berryhill Defendants,
now pending as case No, 8129 in the District Court of
Me£inley .County, New Mexico, shall be dismissed with-
out prejudice upon stipulaticn to be entered into by
counsel; and & Judgment and decree shall be entered
in the above-entitled case in ﬁhe form hereto attached,.

13. Concurrently with the entry of the
Judgment and decree in the above-entitled cags pro-
vided for by paragraph 12 hereof, Santa Fe Faclfio
ahali pay to the Trustee, ‘he International Truat Com-
pany, venver, Colorado, the sum of $90,000.

14. ‘“he rights and obligntions of Sante e
Paocirfic hereunder ma& be.&asigned in whole or in part

- 9=,
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te¢ any wholly owned or controlled subsidiary of Tle
Atchison, Topeka and Santa Fe Rallway Company, owner-
of all of the outstanding c;pital 6tock of Santa Fe
Pacific, but no such assignment shall operate to re-
lease or relieve Santa Fe Pacific from any obligation
or undertaking hereunder which its assignee shall fail
to fulfill or perform, and said assignee shall be sub-
stituted for Santa Fe Pacific as to any rights and
. obligations so assigned.
DATED this 4th day of April, 1952,

SANTA FE PACIFIC RAILROAD COMPANY

BY__ 45 Yl ..
C. B. McClelland, Land Commisgioner

L2/
.‘A.M
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and as Guardian of the Eatates of
Jack Lee Elkins, Keith Lowell Elkine,
Lynn Embert Elkins, Pavid Fhil
Elkins and Frederick Verncn Elkins,
Hinors. :

STATE OF #HEW MEXICO
COUNTY Of BERNALILLO.......s....88

On this 4th day of April, 1952, before ms
personally appeared C. B. McClelland, to me personally
known, who heing by me Auly sworn, did say that hq is
Land éommiasioner of SANTA FE PACIFIC LAILRUAD CUMPANY,

a corporation incorporated under Act of longreas approved
HMaroh 3, 1897, and that said instrument was aigned and
sealed in behalf of said corporation, by authority of ita
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board ol iirectors, am' caitd C. B, " felland acknbw- <
. ledged eald instrument to He the free act and deed of

sald corporation,
WITNESS my hand and seal on this the day
and year rirst above written i;;a
' A bttt
Nora Carrara, Hotary Fublioc

(SEAL)
MY COMMISSION EXPIRES:
December 5, 1554

STATE OF NEV MEXICO
COUNTY OF BERNALILLO..........SS

On this 4th day of April, 1952, before me
personally appeared Duane Berryhill and Nelda Berryhill,
his wife, Volten 8, Tletjen and Theressa Tietjen, his
wife, Wallace Adrian Berryhill and Gladdus Tietjen
Berryhill, hls wife, Thomas Jefferson Tistjen and Edna
Tietjen hie wife, and Josephine Maude Elkins, Individually
and as Guardian of the Estates of Jack Lee Elkins, Keith
Lowell Elkins, Lynn Embert Elkins, pDavid Phil EZlkins and
Frederick Vernon Elkins, Minors, to me personally known to
be the persons deascribed in and who executed the foregoing
ingtrument and acknowledged that they executed the same as
their own free act and deed.’

WITNES8S8 my hand ‘and seal on thig the day sand
yearp tirst above written. ‘{/
7 1_4, C A’t R B B

Nora Carrara Notary Fublic in and
for Bernalillo County, iiew mexico.

( SEAL)
. MY COMMISSION EXFIRES:

‘December 5, 195& |
" E0 S, )

715 First Na 1onal Bank Building

b oit )

Ou aw

‘/21142647L 4}71: &mm;aaw"

Starr omas
80 East Jacklon Blyd.
Chicago 4, Illinols .

. - : ATT ;gfs FUR FLALJTIFF

- P. H. Dunléavy

100 Nortia Tenth Utreet
at;?ggfzgge, Naw Mgxico

=% 'zara

Charles A. Murdock
338 Symea Building, Denver, Colo.
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